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District:-Sonitpur 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR, SONITPUR 

 

Misc Case No.78/2014 

 

Smti Rita Deka 

W/o Sri Ranjit Deka 

R/o Silajuli, Moila Ali,  P.S. Dhekiajuli 

                                                            ........................First party/ petitioner 

Versus 

 

Sri Ranjit Deka 

S/o Late Kabisaran Deka 

R/o Silkuta, Jamunapak, P.S. Dhekiajuli  

                                                            ..............Second party/ opposite party 

 

Present:  Bijaya Khakhlary, 

 J.M.F.C., Tezpur, Sonitpur 

 

Friday the 5th  Day of February , 2016. 

 

For the first party: - Ms. Juli Devi ( Advocate) 

For the Second party:- Mr. S. K. Roy (Advocate). 

Date of Argument: - 16.10.2015, 12.11.2015  

Date of Final Order: - 05.02.2016 

 

FINAL ORDER 

 

            1. Present  misc. case was registered upon an application filed by first 

party by invoking mandate of section 125 Cr. P.C. with a prayer for direction to 

the second party for payment of monthly maintenance amount of Rs. 5,000/- for 

herself and Rs.5,000/- each for her daughter and minor son i.e., a total amount 

of Rs.15,000/-  per month. 
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              2. Claim of the first party as stated in her application ,in short is that 

about thirteen years back  she was married to the second party and after their 

marriage she lived with the second party in Chirajuli in a rented house. After one 

year of their conjugal life a son was born to them who is now 12 years old. After 

that a daughter was born to them who is at present 9 years old. After the birth of 

the daughter the second party purchased a plot of land in Chirajuli where the 

second party constructed a house and they went to  live there. After one year of 

that the second party started to quarrel even on small pretexts and torture the 

first party in demand of dowry. The second party used to suspect the first party 

having relationship with some other person. Since the last three years the second  

party had been asking the petitioner to bring money from her parental house and 

for not being able to fulfil the demand the second party tortured the petitioner 

and asked her  to leave his house. Even the second party restricted the 

movement of the first party outside the house.  That on 27.03.2014 in the 

morning time when the first party was talking with her sister in phone the second  

party came to her and pulled her hair , fell her down and assaulted her which  

caused injury in different parts of her body and bleeding from her nose only for 

keeping contact with her family members. The second party asked her to leave 

his and threatened to cause her death. For not being able to bear with such 

tortures of the second party, the same day the first party   lodged an ejahar in 

the Borsola O.P. When the second party came to know about the lodging of the 

ejahar, he fled away and has been taking shelter in his sister’s house at Chirajuli 

till date. That the first party has no any permanent source of income of her own. 

That the second party has a fruit shop at Chirajuli Centre and also other business 

and his monthly income is about Rs.30,000/- . Besides this the second party has 

sufficient ancestral property. That the second party is a physically fit person. 

That the first party is unable to bear the  expenses of food, clothes and 

education of  her children and has been facing in great financial hardship and 

therefore has prayed for granting her monthly maintenance amount of Rs. 

5,000/- for herself and Rs.5,000/- each for her daughter and minor son i.e., a 

total amount of Rs.15,000/-  per month from the second party.  

 

                3. The second party contested the case by filing written statement 

wherein he has admitted that the first party is his wife but has stated that no any 
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social marriage was solemnized between  them. The second party has admitted 

that due their conjugal life a son and a daughter was born to them but has 

denied the allegation that he has not provided any maintenance to them . He has 

stated that till date he has been providing the monthly maintenance including the 

educational expenses of his children. The second party has denied the allegation 

of any kind of torture on the first party in demand of dowry. That after so many 

years of their marriage and after the birth of two children, the question of 

demanding dowry can never arise. That the second party never suspected the 

character of the first party nor demanded any dowry. That actually the first party 

with the help of some unknown persons used to beat up the second party and 

threaten the second party. That the second party never inflicted any physical and 

mental torture on the first party, in fact the first party used to misbehave and 

abuse the second party. The second party has denied the allegation that he 

assaulted the first party on 27.03.2014 and has stated that actually when he 

came home in the morning on that they the first party with the help of some 

unknown persons armed with rod, lathi etc., assaulted him, threatened him and 

drove him out of his house. Then the second party lodged an ejahar in the local 

police station. That the second party never ran away from his house and actually 

he was compelled to leave his house. That the first party is an educated woman 

and has been working as a cook in Moila Ali Primary school and also earns money 

by stitching clothes. That the first party also earns from his landed property and 

betel nut garden. That the second party is somehow carrying on his life by 

working in a fruit shop  on footpath and that from his meagre income he sends 

money to his children through some other person.  That as the first party has 

driven out the second party and taken possession of his  property, he is not liable 

to maintain the first party and hence the second party  has  prayed for dismissal 

of the case. 

 

                 4. The first party in support of her case examined three witnesses 

including herself. The second party examined two witnesses. 

  

                 5. I have heard the argument of the learned counsels for both the 

parties. I have perused & considered materials on record. 
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                 6. There is no dispute between the parties that the first party is the 

wife of the second party and the second party is the father of the son and the 

daughter of the first party. Upon hearing and on perusal of the record I have 

framed the following points for determination. 

 

POINTS FOR DETERMINATION: 

            (i) Whether there is any just ground on the part of the first party to live 

separately from the second party ? 

            (ii) Whether the second party having sufficient means neglected to 

maintain the first party ? 

           (iii) Whether the first party is entitled to relief as prayed for? 

 

DECISION,DISCUSSION AND REASONS FOR THE DECISION: 

Decision for point No. 1 

                7. PW1, Smti Rita Deka  has stated  in her petition as well as in her 

deposition before the court that after one year of their marriage a son was born 

to them. Initially they stayed  in a rented house at Chirajuli. That since after two 

years of their marriage the second party started torture on her in demand of 

articles. When their son became four years old, a daughter was born to them. 

She had to tolerate all kind of tortures of the second party only for her son and 

daughter. When they came to live in their own house at Chirajuli, the tortures 

were increasing day by day. She stated that on 27.03.2014 when she was 

speaking to her elder sister over phone, the second party closed the door and 

assaulted on her head with an iron rod saying why did she talked with her 

relatives. When her son came to resist him the second party assaulted him too. 

After assaulting her the second party fled away. After that the first party lodged 

an ejahar in Dhekiajuli P.S. She had to take treatment. Since that day he has not 

come back home, nor contacted them , nor provided the  educational expenses 

of the children. PW1 has stated that the second party has a fruit shop at Chirajuli 

Centre and his daily sales is about Rs.4,000/- to Rs.5,000/-. PW1 also deposed 

that at present the second party has been staying in his sister’s house at 

Dumduma. PW1 has stated that she has been facing severe financial hardship 

and therefore she has filed the instant case for getting maintenance from the 

second party. 
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                8. In cross examination PW1 stated that  at present she has been 

residing in her husband’s house and has filed the instant case for maintenance. 

She has admitted that her husband has filed a case against her for possessing his  

house . She admitted that she has been working in an L.P. school at Chirajuli as 

a cook but has stated that till date she has not got any salary. 

 

              9. PW2, Smt. Mina Dutta , deposed that she knows the first party and 

the second  party, they  are her neighbour and have been residing near her 

house since the last five years. She deposed that they often used to quarrel  and 

the second party used to beat the first party which can be heard even from her 

house . She stated that about one year earlier the second party assaulted the 

first party which caused bleeding from the nose and mouth, then the neighbours 

came and poured water on the first party. After that the first party had filed a 

case and since then the second party has never come back to his house, nor has 

provided any maintenance  to his children. PW2 has stated that the second party 

has a fruit shop at Chirajuli Centre. 

 

              10. In cross examination PW2 stated that she has seen the second  

party beating the first party and causing bleeding from her nose and has also 

stated that she knows that the second party has a fruit shop at Chirajuli Centre 

and he has been running that  shop since many years. 

    

               11. PW3, Smt. Sumi Deka deposed that after a few years of their  

marriage  the second party started torture on the first party. She stated that one 

day the neighbours of the first party informed her over phone that the second 

party had assaulted the first party and caused bleeding from her nose. After that 

the first party filed a case in the police station. After filing of the case the second 

party left his house and has been staying in his sister’s house. Since then the 

second party has not contacted the first party. She has stated that the second 

party has a fruit shop at Chirajuli Centre.   
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               12. In cross examination PW3 stated she knows the first party since 

her childhood . She admitted that she has not seen the second party assaulting 

the first party. 

               13. DW1, Sri Anil Nath deposed that he is a neighbour of the first 

party and the second party. He deposed that he heard about some quarrel 

between the parties but has never heard the second party beating the first party. 

He has stated that he has never heard that the second party  demanded any 

dowry . He stated that he has neither  seen nor heard that the second party had 

ever beaten the first party or police came to their house. He stated that the first 

party had threatened the second party to beat him if he came back.  

  

              14. In cross examination DW1 admitted that the first party and the 

second party are husband and wife and they have a son and a daughter. He also 

stated that according to him the first party is a good person. He has also stated 

that he heard that the first party has filed a case against the second party for 

allegedly  beating. He stated that the  second party does not come to his house. 

He stated that he could not say whether or not the second party provides 

maintenance to the first party and his children. He admitted that sometimes he 

heard quarrel between the parties. He also admitted that  he had not seen the 

first party beating the second party. He stated that before 27.03.2014 there was 

quarrel between the parties and then the villagers settled the matter. He also 

stated that since filing of the case the second party has never come to his house.  

  

              15. DW2, Sri Kishor Sharma has deposed that he is a neighbour of the 

first party and the second party, and he has never heard or seen any quarrel or  

between the parties.  He has stated that on 27.03.2014 he was at home but he 

has not seen the second party beating the first party. He has stated that one day 

the second party gave him Rs.500/- to give it to the first party  and while going  

to give it to the first party, on the way he saw the first party going on a bike with 

some other person, when the first party  saw him she got down from  the bike 

and  entered in a house, then he told it to the second party and from then the 

second party started to suspect the first party. In cross-examination DW2  stated 

that he had not asked the first party with whom she was coming on bike. He also 

stated that the said person might be her relative. He admitted that when he 
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informed the second party about it, there occurred altercation between the 

parties.  

 

                 16. PW1 has categorically stated that on 27.03.2015 when she was 

talking with her elder sister over phone the second party assaulted her with a rod 

and when she filed a case against the second party, the second party fled away 

and since then has never returned back home. In this regard PW2 and PW3 have 

corroborated PW1. PW2 has clearly stated that she had seen the second party 

beating PW1 whose veracity could not be shaken even during her cross-

examination.  

 

                 17. The second party has denied such allegation of assault and has 

stated in his  written objection that actually on 27.03.2014 when he came home 

in the morning the first party with the help of some unknown persons armed with 

rod, lathi etc., assaulted him, threatened him and drove him out of his house. 

But DW1 and DW2 has not supported this fact. Though DW1 has stated that he 

has seen or heard ever that the second party had beaten the first party or police 

came to their house but in cross-examination he has admitted that sometimes he 

heard quarrel between the parties,  and before 27.03.2014 there was quarrel 

between the parties and then the villagers settled the matter and has  also stated 

that since filing of the case the second party has never come back to his house.  

Similarly though DW2 has deposed that on 27.03.2014 he was at home but he 

has not seen the opposite party beating the first party, but from his evidence it 

appears that the second party used to suspect the first party and there was 

quarrel between them. Thus the second party failed to prove that he was 

compelled to leave his house by the first party. Rather DW1 has stated in his 

cross-examination that the first party is a good person.  

 

               18. Although the second party has taken the plea that he was 

compelled to leave his house on 27.03.2014, but has admitted that  he left his 

house that day and thereafter he never returned back.  

 

              19. In view of the above discussion I am of the considered opinion that 

the first party is able to prove that on 27.03.2014 the second party assaulted the 
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petitioner and when she filed a case, the second party fled away and after that 

never returned back i.e., the opposite party has abandoned the petitioner and his 

children.  

 

             20. Hence this point is decided in favour of the first party. 

 

Decision for point No.2 

             21. The first party has stated that the second party has a fruit shop at 

Chirajuli Centre and his daily sales in the shop is around Rs.4,000/- to Rs.5,000/-.  

The first party has stated that she has no any permanent source of income and is 

unable to maintain herself and her children. 

 

              22. The second party has denied having any fruit shop of his own. As 

stated in the written objection the opposite party works in some other person’s 

fruit shop at Chirajuli Centre and even unable to maintain himself. Though DW2 

has stated that the second party earns by working in other’s fruit shop, but DW1 

has stated that earlier the opposite party had his own fruit shop at Chirajuli 

Centre but now the second party has sold it away and presently he has been 

earning by means of daily wage labour. On the other hand the plea of the second  

party is that the petitioner works in Moila Ali L.P. school as a cook and earns 

good salary, the first party also earns by stitching clothes and from his landed 

property. The second party has also taken the plea that he has been regularly 

providing maintenance  to the first party and his children.  

 

              23. The  Learned counsel for the second party contended that as the 

first party has been possessing the house and land of the second party by driving 

out the second party from his own house the first party is not entitled to 

maintenance u/s 125 of Cr.P.C. The Learned counsel has relied upon the 

following Judgments:- i) Chanmuniya vs. Virendra kumar 2010 AIR Sew 6497, 

                                ii) Arti Agarwal vs. Amit Goenka 2013(1) GLT454 

 

               24. The first party has admitted that she has been working as a cook 

in Moila Ali L.P. School but has stated that till date she has not got any salary 

and has also denied having any permanent source of income. Though the second  
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party has stated that the first party gets good salary by working as a cook but 

has not explained how much salary does the first party get and whether it is 

sufficient to maintain herself and her children. The first party might get salary 

but it might not be sufficient to maintain herself and her two children.   

 

                  25. The  second party has stated in his written objection that he has 

been providing maintenance to the first party and his children but he has not 

been able to  prove it by adducing evidence. Though DW1 deposed that the 

second party has been providing maintenance to the first party and his children 

but in cross-examination he admitted that he could not say whether or not the 

second  party provides maintenance to the first party and her children. Similarly 

though DW2 deposed that the second party used to purchase vegetables from 

his shop and give it in his house but in cross-examination he stated that the first 

party  has been maintaining herself and her two children . 

 

                   26. It has already been held that due to alleged assault when the 

first party lodged an ejahar in the police, the second party left his house and 

thereafter never returned back. That the first party has been staying in her 

husband’s house i.e., in the house of second party and the second party has left 

her and staying separately can not be a ground for refusal of maintenance to the 

first party if otherwise she is entitled to maintenance.  

 

                   27. Moreover, no any kind of plea can help the second party escape 

from his liability to maintain his minor son and daughter. It is needless to 

mention that under the law the second party is bound to provide maintenance to 

his minor son and daughter  who are unable to maintain themselves. Similarly 

the second party also failed to prove that the first party has permanent and 

regular source of income sufficient to maintain herself.  

 

                 28. Hence this point is decided in favour of the first party. 

 

DECISION FOR POINT NO.3 

             29. In view of the decision of point No.1 and  2 the first party is entitled 

to get maintenance from the second party. 
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             30. Regarding the quantum  there is no clear proof of actual income of 

the second party, therefore in my view, an amount of Rs.2,000/-( Rupees Two 

Thousand)only per month to the first party and Rs.2,000/-( Rupees Two 

Thousand)only each to the minor son and daughter of the first party  will be 

reasonable amount of maintenance . 

 

ORDER 

                 In result the petition filed by the first party is allowed on contest 

granting an amount of Rs.2,000/-( Rupees two thousand)only per month for the 

petitioner and Rs.2,000/-( Rupees two thousand)only per month for each of the 

son and daughter of the petitioner i.e., a total amount of Rs.6,000/-( Rupees six 

thousand)only from the date of order. 

 

Free copy of the Judgment be furnished to the petitioner free of cost. 

 

 

Given under my hand and seal of this Court on this 5th day of February, 2016 at 

Tezpur. 

 

 

 

 

Bijaya Khakhlary 

JMFC,Tezpur, Sonitpur 

    

 

 

 

 

 

 

 

 



Page 11 of 11 

 

APPENDIX 

 

 

 

FIRST PARTY WITNESSES: 

PW1— Smti Rita Deka   

PW2— Smt. Mina Dutta 

PW3— Smt. Sumi Deka 

 

EXHIBITS OF FIRST PARTY 

Nil 

 

SECOND PARTY WITNESSES: 

DW1— Sri Anil Nath 

DW2—Sri Kishor Sharma 

 

EXHIBITS OF SECOND PARTY: 

Nil 

 

Bijaya Khakhlary 

JMFC, TEZPUR, SONITPUR 


